
IN THE UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF NEW MEXICO 
 

_________, 
 

Plaintiff, 
 

vs. 
 
_________,  
 

Defendant. 

  
  
 
 

Case No. _______-NF-KHR 
 
 
 
  

 
ORDER ON INITIAL PRETRIAL CONFERENCE  

  
 
On ______________, 2020 the Honorable Nancy D. Freudenthal, District Judge for the 

District of Wyoming sitting by designation in the District of New Mexico, held an initial pretrial 

conference in this case.  Counsel participating were _____________ for Plaintiff and 

____________ for Defendant(s).   

Jurisdiction and Venue — 

The Court has jurisdiction over the parties and the subject matter, and venue is properly in 

the United States District Court for the District of New Mexico.  Proper service of process has 

been accomplished on all parties, and no parties are erroneously joined in or omitted from the 

action.  

Consent to Trial by Magistrate Judge — 

The parties are all aware of the provisions of 28 U.S.C. § 636(c) and U.S.D.C.L.R. 73.2 

and acknowledge that this case will proceed before the District Judge assigned hereto, and not 

before a Magistrate Judge.  However, the parties are not precluded from consenting to trial before 



Magistrate Judge Mark L. Carman or Chief Magistrate Judge Kelly H. Rankin anytime sixty (60) 

days prior to the trial date. 

Claims and Defenses — 

 Plaintiff’s contentions. ________________. 

 Defendant’s contentions. ______________. 

Complexity of the Case — 

 The Judge is of the opinion that this is a non-complex case. 

Amendments to Pleadings and Joinder of Parties — _______________ 

The parties do/do not anticipate adding parties or otherwise amending pleadings at this 

time.  The parties shall have until the above date to move to amend the pleadings and/or join 

additional parties in compliance with the requirements of Fed. R. Civ. P. 15(a).  

Rule 26(f) Scheduling Conference and Self-Executing Routine Discovery —   

 The parties have/have not complied with the requirements of Rule 26(f) of the Federal 

Rules of Civil Procedure.  The parties have/have not complied with self-executing routine 

discovery exchange as required by Fed. R. Civ. P. 26(a).  

Discovery Cutoff Date — ___________ 

 All written discovery requests must be served upon and received by opposing counsel on 

or before the discovery cutoff date.  The parties have a continuing duty to supplement or correct 

all discovery disclosures or responses in accordance with Fed. R. Civ. P. 26(a).  All discovery 

depositions must be completed by the discovery cutoff.  Trial depositions – i.e., depositions that 

are not for discovery but only to preserve testimony for trial; see Kowalsky v. Dakota, Minn. & E. 

Rr. Corp., No. 07-cv-292-D, 2009 WL 10692837 (D. Wyo. Oct. 15, 2009) (Beaman, M.J.) – may 

be taken after the discovery cutoff, subject to the deadlines that will be set in the final pretrial order 



for deposition designations.    The parties should not file notices of depositions, subpoenas or other 

discovery notices.   

Expert Witness Designation — 

 Plaintiff’s Designation Deadline — _______________  

 Defendant’s Designation Deadline — _____________ 

 In accordance with Fed. R. Civ. P. 26(a)(2), the parties shall designate expert witnesses, 

including a complete summary of the testimony expected from each expert by the respective 

deadlines above.  These summaries shall include a comprehensive statement of the expert’s 

opinions and the basis for the opinions.  See Smith v. Ford Motor Co., 626 F.2d 784 (10th Cir. 

1980).  The parties are each limited to one testifying expert witness for each field of expertise, 

absent a showing that complex issues necessitate expert witnesses with narrow, specialized areas 

of expertise within a larger general field.  THE PARTIES SHALL FILE THEIR EXPERT 

DESIGNATIONS WITH THE COURT. 

In cases where treating medical or mental health providers, including vocational 

rehabilitation specialists, may or will be called to testify in part or in full as an expert witness, the 

party calling the medical or mental health providers shall designate them as expert witnesses. 

 The party designating the expert witness shall set forth all special conditions or 

requirements which the designating party or the expert witness will insist upon with respect to 

taking their depositions, including the compensation the expert witness will require and the rate 

per unit of time for said compensation.  In the event counsel is unable to include such information 

in the designation, counsel shall set forth in the designation his or her efforts to obtain the same 

and when such information shall be provided.  Plaintiff may depose Defendant’s experts after the 



discovery cutoff date but must complete the depositions at least fourteen (14) days before the 

final pretrial conference. 

 In any case in which a party (here assumed to be the plaintiff, but it could be any party) 

satisfies the criteria for a physical or mental examination under Federal Rule of Civil Procedure 

35, the Defendant(s) may require Plaintiff to submit to physical and psychological examinations 

by experts designated by Defendant(s) any time up to five full weeks before trial.  Defendant(s) 

shall designate said expert witnesses no later than one week after the examination.  Plaintiff may 

depose the examining expert witnesses any time during the last four weeks before trial.  If 

Defendant(s) conduct an examination earlier than five weeks prior to trial, Defendant(s) must 

designate the opinions of the experts no later than twenty (20) days following the examination.  

Plaintiff may depose said expert any time before trial. 

Non-Dispositive Motions — 

 Pursuant to the General Order Regarding Discovery Motions available at 

https://www.wyd.uscourts.gov/sites/wyd/files/General%20Order%20re%20Discovery%20Motio

ns%20KHR%20MLC.pdf, the parties shall confer regarding any discovery dispute, and in the 

event the parties cannot settle the discovery dispute on their own, counsel shall jointly contact 

Chambers of the referral magistrate judge prior to filing any written discovery motions. All 

proposed orders regarding non-dispositive civil motions shall be emailed to Chief Magistrate 

Judge Rankin’s Chambers (NMJudgeKHR@wyd.uscourts.gov) in a word processing format. 

Telephone Status Conference – ______________ at ___:00 __.m.  

 At this time, the parties do/do not believe there will be dispositive motions.  A telephone 

status conference is set to discuss whether the parties anticipate filing dispositive motions, if such 

motions can be obviated by agreement or stipulation, and the status of settlement efforts.  Counsel 

https://www.wyd.uscourts.gov/sites/wyd/files/General%20Order%20re%20Discovery%20Motions%20KHR%20MLC.pdf
https://www.wyd.uscourts.gov/sites/wyd/files/General%20Order%20re%20Discovery%20Motions%20KHR%20MLC.pdf


should appear by telephone by calling into the following conference line: (877) 336-1829; access 

code 3509533; security code 2967. 

Dispositive Motions — Hearing –___________at _____ __.m.   

 Dispositive Motion Deadline ______________, Response ________________    

A dispositive motion hearing is set before Judge Freudenthal.  The parties shall appear at the U.S. 

Courthouse in _______, New Mexico.  Judge Freudenthal will hear the motion via 

videoconference.  All briefs, affidavits and other materials in support of the party’s motion or 

opposition are due by the above filing deadlines.  If the dispositive motions are filed earlier than 

the above scheduled date, the responding party must respond in accordance with D.N.M.LR-Civ. 

7.4. Parties relying on deposition testimony for their motions or oppositions shall also email the e-

transcript version of the deposition(s) to Chambers (NMJudgeNDF@wyd.uscourts.gov).  Together 

with their briefs, counsel shall file (in pdf) and email (in Word) to Chambers proposed findings of 

fact and conclusions of law supported by the record which reflect the position the party will take 

at the hearing.  If a hearing is set on a dispositive motion, the Court does not allow reply briefs.  If 

the dispositive motions or briefs thereon are filed earlier than the above scheduled dates, 

responses and replies shall be filed in the time periods provided in U.S.D.C.L.R. 7.4. 

Final Pretrial Conference — ______________________ at _____.   

 A final pretrial conference is set before Judge Freudenthal at the U.S. Courthouse in 

_______, New Mexico.  The parties will be notified of the exact location at a later date.  Counsel 

shall appear in person. Judge Freudenthal holds the final pretrial conference in person. 

Joint Proposed Final Pretrial Order.  In sufficient time to submit a proposed order at least 

seven (7) days before the final pretrial conference, counsel for represented parties must confer to 

prepare and sign a joint proposed final pretrial order in the format provided on the District of 



Wyoming’s website under “Forms.”  If you cannot locate the form, please contact Chambers.  All 

represented parties are jointly responsible for the preparation of the proposed Joint Final Pretrial 

Order, but unless counsel otherwise agree, Plaintiff’s counsel shall take the lead in drafting 

the joint final pretrial order.  The proposed order must be emailed in Word to Chambers (but 

not filed) at least seven (7) days before the final pretrial conference.  

 Witness and Exhibit Lists.  At least fourteen (14) days before the final pretrial conference, 

the parties shall exchange (but not file) witness and exhibit lists.  The parties shall attach their 

exhibit lists (including objections, if any) to the proposed final pretrial order. The parties shall 

include their witness lists (including objections, if any) in the proposed order.  The parties are not 

required to list rebuttal witnesses or impeachment exhibits.  The parties shall separately identify 

will call and may call witnesses and shall state whether each witness will testify in person, by 

deposition, or if warranted under Federal Rule of Civil Procedure 43(a), by videoconference.  If 

either side wishes to present witnesses by videoconference, counsel shall note any objections in 

the proposed order.  

Witness Statements.  The parties shall exchange and file witness statements seven (7) days 

before the final pretrial conference.  Witness Statements shall be provided for expert witnesses 

and witnesses whose testimony involves significant technical matters, but no significant issues of 

credibility.  Witness statements shall be prepared and used at trial in accordance with Judge 

Freudenthal’s Procedure for Presentation of Direct Testimony by Witness Statement, which is 

available on the Court’s website under “Forms.”    

Exhibit List Format.  Any exhibit not listed on a party’s exhibit list is subject to exclusion 

at trial.  The Court may deem any objection not stated on the exhibit list as waived.  The parties 

shall use the following format. 



Plaintiff(s) Exhibits Objections  
(Cite Fed. R. Evid.) 

Category  
A, B, C Offered  

Admit/Not 
Admitted  

(A) - (NA)* 

     

     
 
* This column is for the judge’s use at trial.  The parties should not enter anything in this column.  

The parties shall use the following categories for objections to exhibits: 

 A.  Category A. These exhibits are admissible upon motion of any party and will be 

available for use by any party at any stage of the proceedings without further proof or 

objection.   

 B. Category B.  Objections on grounds other than foundation, identification, or 

authenticity.  This category is for objections such as hearsay or relevance. 

 C.  Category C.  Objections on only the grounds of foundation, identification, or 

authenticity.   

Objections to Authenticity/Requests for Authentication.  Any counsel requiring 

authentication of an exhibit must notify the offering counsel in writing within five (5) business 

days after the exhibit is made available for examination.  Failure to do so is an admission of 

authenticity.  

Format for Marking Exhibits.  Exhibits must be prepared for the final pretrial conference 

and for trial as follows: 

A.  Marking of Exhibits: All exhibits must be listed and marked by the parties before 

trial, including the case number.  The plaintiff(s) shall use numerals; defendant(s) shall use letters.  

For example, “Civil No._____, Plaintiff’s Exhibit 1;” “Civil No. ______, Defendant’s Exhibit A.”  



If there are multiple parties, the surname or abbreviated name of the party shall precede the word 

exhibit, e.g., “Defendant Jones Exhibit A,” “Defendant Smith Exhibit A.” 

B.  Elimination of Duplicates.  The parties should eliminate duplicates.  If more than 

one party will offer the same exhibit, it should be listed as a joint exhibit on Plaintiff(s)’ list.  

C.  Copies for the Court.  There is no need to provide paper copies of exhibits to the 

Court.  The originals of any exhibits not submitted through JERS (see below) shall be provided to 

the Deputy Clerk as they are introduced and admitted at trial.    

Motions in Limine.  Motions in limine relating to the exclusion of evidence shall be filed 

no later than fourteen (14) days before the final pretrial conference.  Responses shall be filed 

seven (7) days before the final pretrial conference.  Each side shall file no more than one motion 

in limine to brief all evidentiary issues they wish to raise before trial.  Motions in limine are not a 

second chance to raise discovery issues, dispositive arguments, or Daubert issues.  Allegations 

that expert designations are faulty or fail to satisfy Daubert and its progeny shall be brought by 

motion in a timely fashion.  Do not wait and file such objections in the form of a motion in limine.  

Bench Trial — _____________ at 8:30 a.m. 

 A bench trial of ___ days is set before Judge Freudenthal in the U.S. Courthouse in 

_______, New Mexico.  The parties will be notified of the exact location at a later date.  This case 

is stacked #1 on the civil docket.   

 Jury Evidence Recording System (JERS).  The Court has implemented a system for 

electronic submission of exhibits to the jury known as JERS.  The Court also utilizes this system 

for the submission and Court’s consideration of exhibits admitted during bench trials.  JERS is not 

used for presentation of evidence during trial; counsel remain responsible for determining the 

format in which they will present evidence during trial.  Attorneys shall provide their trial exhibits 



in electronic format on a USB drive, DVD, or CD to the Courtroom Deputy, Abby Logan, a 

minimum of five (5) days before trial.  Counsel shall provide all electronic evidence in the 

following electronic formats: 

 • Document and Photographs: .pdf, .jpg, .bmp, .tif, .gif 

 • Video and Audio Recordings: .avi, .wmv, .mpg, .mp3, .mp4, .wma, .wav 

Individual files should not exceed 500MB.  If possible, exhibits approaching or exceeding the size 

limit should be separated into multiple files.  Parties may obtain additional information regarding 

the submission of electronic exhibits by contacting Ms. Logan. 

 Proposed Findings and Conclusions.  Plaintiff shall submit Findings of Facts and 

Conclusions of Law at least ten (10) days before trial.  Defendant shall submit its Findings of 

Facts and Conclusions of Law five (5) days before trial.  All proposed findings of fact and 

conclusions of law shall comply with Judge Freudenthal’ s Guidelines for Proposed Findings of 

Fact and Conclusions of Law for Bench Trials, available on the Court’s website under “Forms.” 

Exclusion of Certain Personal Data from Filings-- 

 To promote electronic access to case files while protecting personal privacy and other 

legitimate interests, parties shall comply with Federal Rule of Civil Procedure 5.2.  Parties shall 

refrain from including or shall redact the following information from all filings unless otherwise 

ordered by the Court: (a) Social Security Numbers, Taxpayer Identification Numbers, and 

Financial Account Numbers; if such numbers must be included, only the last four digits should be 

used; (b) Names of Minor Children; if the involvement of a minor child must be mentioned, only 

the initials of the child’s name should be used; and (c) Dates of Birth; if a birthdate must be 

included, only the year should be used.  The responsibility for redaction rests solely with counsel 

and persons filing the documents.  The Clerk of Court will not review submissions for compliance. 



Settlement Conference– 

 The requirements of Local Rule 16.2 of the United States District Court for the District of 

New Mexico requiring mandatory settlement conferences shall not apply to this case.  However, 

the parties should contact Chief Magistrate Judge Kelly H. Rankin, Magistrate Judge Mark L. 

Carman, or (per Local Rule 73.4) a magistrate judge of the District of New Mexico if they are 

interested in court-assisted settlement or mediation.  All settlement conferences or mediations will 

be conducted in New Mexico.   

Settlement Possibilities — 

 The Judge considers settlement possibilities of this case to be good/fair/poor. 

Modifications of Filing Deadlines and the Schedule — 

 The Court must approve any stipulated extensions of time for filing deadlines.  The 

schedule established in this Order may be modified only for good cause and with the Court’s 

consent.  Barring unforeseen circumstances, the Court holds the final pretrial conference and trial 

dates firm.   

 Dated this ___ day of ______________, 2020. 

 
       ___________________________________ 
       NANCY D. FREUDENTHAL  
       UNITED STATES DISTRICT JUDGE 
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