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Operational Impact Assessment of Proposed 

Revisions to Civil, Criminal and Evidence Rules 
on Track to go into Effect on December 1, 2023 

 
On September 20, 2022, the Judicial Conference of the United States (JCUS) approved proposed amendments 

to the Federal Rules of Civil Procedure, Criminal Procedure, and Evidence.  The proposed amendments were 
transmitted to the United States Supreme Court on October 19, 2022.  The Supreme Court adopted the proposed 
amendments, and they were transmitted to Congress on April 24, 2023.  Absent Congressional intervention, the 
proposed amendments will take effect on December 1, 2023.      

 
The charts contained in this operational impact assessment were drafted with input from the District Clerks 

Advisory Group and the AO Court Services Office.  This information is not intended to identify all possible 
operational issues implicated by all of the pending rule amendments, but rather to provide helpful guidance to a court 
as it assesses whether local rules, policies, procedures, or forms require conforming modifications.  This guidance will 
be updated as necessary to provide additional information or clarification.  For questions regarding these charts, please 
contact Kathleen McNabb at 202-502-3341. 

 
Chart I addresses the operational impact of amendments to Federal Rules of Civil Procedure 6, 15, 72, and 87 

(new).  Chart II addresses the operational impact of amendments to Federal Rules of Criminal Procedure 16, 45, 56, 
and 62 (new).  Chart III addresses the operational impact of Federal Rules of Evidence 106, 615, and 702.  The 
Summary of Changes includes information from the various Committees’ Notes.  Information included in the charts is 
obtained from the package sent to the Supreme Court, including the Committee Notes, and from the September 2022 
Report of the Judicial Conference Committee on Rules of Practice and Procedure. 

 
  

https://www.uscourts.gov/sites/default/files/2022_scotus_package_0.pdf
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf
mailto:Kathleen%20McNabb%20%3cKathleen_McNabb@ao.uscourts.gov%3e
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CHART I – CIVIL RULES 
PROPOSED CHANGES TO CIVIL RULES  

ON TRACK TO GO INTO EFFECT ON DECEMBER 1, 2023 
  

 
Current Rule 

 

 
Rule 6 

Computing and Extending Time; Time for Motion Papers 
 

 
Changes to Rules 

Language 
(Blackline) 

 

 
Rule 6 

Computing and Extending Time; Time for Motion Papers 
 

 
 

 
Summary of Changes 

 

 
Adds “Juneteenth National Independence Day” to the list of legal holidays.  

 
CM/ECF Changes 

 

 
Yes - Each court should add June 19th to the “non-working days” table. 

 
Changes to Official 
or Director’s Forms 

 

 
No 

https://www.law.cornell.edu/rules/frcp/rule_6
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=90
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Statistics Changes 

Required 
 

 
No 

 
Additional Local 
Considerations 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events 
▪ court websites 

 
  
 

Current Rule 
 

 
Rule 15 

Amended and Supplemental Pleadings 
 

 
Changes to Rules 

Language 
(Blackline) 

 

 
Rule 15 

Amended and Supplemental Pleadings 
 

 
 

https://www.law.cornell.edu/rules/frcp/rule_15
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=91
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Summary of Changes 

 
 

 
Substitutes “no later than” for “within” to measure the time allowed to amend once as a matter of course. A literal reading of “within” 
would lead to an untoward practice if a pleading is one to which a responsive pleading is required and neither a responsive pleading 
nor one of the Rule 12 motions has been served within 21 days after service of the pleading. Under this reading, the time to amend 
once as a matter of course lapses 21 days after the pleading is served and is revived only on the later service of a responsive pleading 
or one of the Rule 12 motions. There is no reason to suspend the right to amend in this way. “No later than” makes it clear that the 
right to amend continues without interruption until 21 days after the earlier of the events described in Rule 15(a)(1)(B). 
 

 
CM/ECF Changes 

 

 
No - Same deadline already configured by the courts. 
 

 
Changes to Official 
or Director’s Forms 

 

 
 
No 

 
Statistics Changes 

Required 
 

 
No 

 
Additional Local 
Considerations 

 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events 
▪ court websites 

 
  
 

Current Rule 
 

 
Rule 72 

Magistrate Judges: Pretrial Order 
 

https://www.law.cornell.edu/rules/frcp/rule_72
https://www.law.cornell.edu/rules/frbp/rule_2009
https://www.law.cornell.edu/rules/frbp/rule_2009
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Changes to Rules 

Language 
(Blackline) 

 

 
Rule 72 

Magistrate Judges: Pretrial Order 
 

 
 

 
Summary of Changes 

 

 
Permits the clerk to serve a copy of a magistrate judge’s recommended disposition by any of the means provided in Rule 5(b). 

 
CM/ECF Changes 

 

 
 No  

 
Changes to Official 
or Director’s Forms 

 

 
 
No 

 
Statistics Changes 

Required 
 

 
 
No 

https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=93
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Additional Local 
Considerations 

 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events 
▪ court websites 

 
  
 

New Rule 
 

NEW 

Rule 87 
Civil Rules Emergency 

 
 

Summary of New 
Rule 

Rule 87. Civil Rules Emergency 
 
Subdivision (a). This rule addresses the prospect that extraordinary circumstances may so substantially interfere with the ability of the 
court and parties to act in compliance with a few of these rules as to substantially impair the court’s ability to effectively perform its 
functions under these rules. The responses of the courts and parties to the COVID-19 pandemic provided the immediate occasion for 
adopting a formal rule authorizing departure from the ordinary constraints of a rule text that substantially impairs a court’s ability to 
perform its functions. At the same time, these responses showed that almost all challenges can be effectively addressed through the 
general rules provisions. The emergency rules authorized by this rule allow departures only from a narrow range of rules that, in rare 
and extraordinary circumstances, may raise unreasonably high obstacles to effective performance of judicial functions.  
 
The range of the extraordinary circumstances that might give rise to a rules emergency is wide, in both time and space. An emergency 
may be local — familiar examples include hurricanes, flooding, explosions, or civil unrest. The circumstance may be more widely 
regional, or national. The emergency may be tangible or intangible, including such events as a pandemic or disruption of electronic 
communications. The concept is pragmatic and functional. The determination of what relates to public health or safety, or what affects 
physical or electronic access to a court, need not be literal. The ability of the court to perform its functions in compliance with these 
rules may be affected by the ability of the parties to comply with a rule in a particular emergency. A shutdown of interstate travel in 
response to an external threat, for example, might constitute a rules emergency even though there is no physical barrier that impedes 
access to the court or the parties.  
 
Responsibility for declaring a rules emergency is vested exclusively in the Judicial Conference. But a court may, absent a declaration 
by the Judicial Conference, utilize all measures of discretion and all the flexibility already embedded in the character and structure of 
the Civil Rules. 

 

https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=94
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A pragmatic and functional determination whether there is a Civil Rules emergency should be carefully limited to problems that 
cannot be resolved by construing, administering, and employing the flexibility deliberately incorporated in the structure of the Civil 
Rules. The rules rely extensively on sensible accommodations among the litigants and on wise management by judges when the 
litigants are unable to resolve particular problems. The effects of an emergency on the ability of the court and the parties to comply 
with a rule should be determined in light of the flexible responses to particular situations generally available under that rule. And even 
if a rules emergency is declared, the court and parties should explore the opportunities for flexible use of a rule before turning to rely 
on an emergency departure. Adoption of this rule, or a declaration of a rules emergency, does not imply any limitation of the courts’ 
ability to respond to emergency circumstances by wise use of the discretion and opportunities for effective adaptation that inhere in the 
Civil Rules themselves.  
 
Subdivision (b). A declaration of a rules emergency must designate the court or courts affected by the emergency. An emergency may 
be so local that only a single court is designated. The declaration adopts all of the emergency rules listed in subdivision (c) unless it 
excepts one or more of them. An emergency rule supplements the Civil Rule for the period covered by the declaration.  
 
A declaration must be limited to a stated period of no more than 90 days, but the Judicial Conference may terminate a declaration for 
one or more courts before the end of the stated period. A declaration may be succeeded by a new declaration made under this rule. 
And additional declarations may be made under this rule before an earlier declaration terminates. An additional declaration may 
modify an earlier declaration to respond to new emergencies or a better understanding of the original emergency. Changes may be 
made in the courts affected by the emergency or in the emergency rules adopted by the declaration. 
 
Subdivision (c). Subdivision (c) lists the only Emergency Rules that may be authorized by a declaration of a rules emergency.  
 
Emergency Rules 4. Each of the Emergency Rules 4 authorizes the court to order service by means not otherwise provided in Rule 4 
by a method that is appropriate to the circumstances of the emergency declared by the Judicial Conference and that is reasonably 
calculated to give notice. The nature of some emergencies will make it appropriate to rely on case-specific orders tailored to the 
particular emergency and the identity of the parties. The court should explore the opportunities to make effective service under the 
traditional methods provided by Rule 4, along with the difficulties that may impede effective service under Rule 4. Any means of 
service authorized by the court must be calculated to fulfill the fundamental role of serving the summons and complaint in providing 
notice of the action and the opportunity to respond. Other emergencies may make it appropriate for a court to adopt a general practice 
by entering a standing order that specifies one or possibly more than one means of service appropriate for most cases. Service by a 
commercial carrier requiring a return receipt might be an example. 
 
The final sentence of Emergency Rule 4 addresses a situation in which a declaration of a civil rules emergency ends after an order for 
service is entered but before service is completed. Service may be completed under the order unless the court modifies or rescinds the 
order. A modification that continues to allow a method of service specified by the order but not within Rule 4, or rescission that 
requires service by a method within Rule 4, may provide for effective service. But it may be better to permit completion of service in 
compliance with the original order. For example, the summons and complaint may have been delivered to a commercial carrier that 
has not yet delivered them to the party to be served. Allowing completion and return of confirmation of delivery may be the most 
efficient course. Allowing completion of a method authorized by the order may be particularly important when a claim is governed by 
a statute of limitations that requires actual service within a stated period after the action is filed. 
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Emergency Rule 6(b)(2). Emergency Rule 6(b)(2) supersedes the flat prohibition in Rule 6(b)(2) of any extension of the time to act 
under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b). The court may extend those times under Rule 6(b)(1)(A). Rule 
6(b)(1)(A) requires the court to find good cause. Some emergencies may justify a standing order that finds good cause in general 
terms, but the period allowed by the extension ordinarily will depend on case-specific factors as well.  
 
Rule 6(b)(1)(A) authorizes the court to extend the time to act under Rules 50(b), 50(d), 52(b), 59(b), 59(d), 59(e), and 60(b) only if it 
acts, or if a request is made, before the original time allowed by those rules or an extension granted under Emergency Rule 6(b)(2) 
expires. For all but Rule 60(b), the time allowed by those rules is 28 days after the entry of judgment. For Rule 60(b), the time allowed 
is governed by Rule 60(c)(1), which requires that the motion be made within a reasonable time, and, for motions under Rule 60(b)(1), 
(2), or (3), no more than a year after the entry of judgment. The maximum extension is not more than 30 days after entry of the order 
granting an extension. If the court acts on its own, extensions for Rule 50, 52, and 59 motions can extend no later than 58 days after 
the entry of judgment unless the court acts before expiration of an earlier extension. If an extension is sought by motion, an extension 
can extend no later than 30 days after entry of the order granting the extension. 
 
Appeal time must be reset to support an orderly determination whether to order an extension and, if an extension is ordered, to make 
and dispose of any motion authorized by the extension. Subparagraph 6(b)(2)(B) integrates the emergency rule with Appellate Rule 
4(a)(4)(A) for four separate situations.  
 
The first situation is governed by the initial text: “Unless the time to appeal would otherwise be longer.” One example that illustrates 
this situation would be a motion by the plaintiff for a new trial within the time allowed by Rule 59, followed by a timely motion by the 
defendant for an extension of time to file a renewed motion for judgment as a matter of law under Rule 50(b). The court denies the 
motion for an extension without yet ruling on the plaintiff’s motion. The time to appeal after denial of the plaintiff’s motion is longer 
for all parties than the time after denial of the defendant’s motion for an extension.  
 
Item (B)(i) resets appeal time to run for all parties from the date of entry of an order denying a motion to extend.  
 
Items (B)(ii) and (iii) reset appeal time after the court grants an extended period to file a post-judgment motion. Appellate Rule 
4(a)(4)(A) is incorporated, giving the authorized motion the effect of a motion filed “within the time allowed by” the Federal Rules of 
Civil Procedure. If more than one authorized motion is filed, appeal time is reset to run from the order “disposing of the last such 
remaining motion.” If no authorized motion is made, appeal time runs from the expiration of the extended period. 
 
These provisions for resetting appeal time are supported for the special timing provisions for Rule 60(b) motions by a parallel 
amendment of Appellate Rule 4(a)(4)(A)(vi) that resets appeal time on a timely motion “for relief under Rule 60 if the motion is filed 
within the time allowed for filing a motion under Rule 59.” This Rule 4 provision, as amended, will assure that a Rule 60(b) motion 
resets appeal time for review of the final judgment only if it is filed within the 28 days ordinarily allowed for post-judgment motions 
under Rule 59 or any extended period for filing a Rule 59 motion that a court might authorize under Emergency Rule 6(b)(2).  A 
timely Rule 60(b) motion filed after that period, whether it is timely under Rule 60(c)(1) or under an extension ordered under 
Emergency Rule 6(b)(2), supports an appeal from disposition of the Rule 60(b) motion, but does not support an appeal from the 
original final judgment.  
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Emergency Rule 6(b)(2)(C) addresses a situation in which a declaration of a Civil Rules emergency ends after an order is entered, 
whether the order grants or denies an extension. This rule preserves the integration of Emergency Rule 6(b)(2) with the appeal time 
provisions of Appellate Rule 4(a)(4)(A). An act authorized by the order, which may be either a motion or an appeal, may be completed 
under the order. If the order denies a timely motion for an extension, the time to appeal runs from the order. If an extension is granted, 
a motion may be filed within the extended period. Appeal time starts to run from the order that disposes of the last remaining 
authorized motion. If no authorized motion is filed within the extended period, appeal time starts to run on expiration of the extended 
period. Any other approach would sacrifice opportunities for post-judgment relief or appeal that could have been preserved if no 
emergency rule motion had been made. 
 
Emergency rules provisions were added to the Appellate, Bankruptcy, Civil, and Criminal Rules in the wake of the COVID-19 
pandemic. They were made as uniform as possible. But each set of rules serves distinctive purposes, shaped by different origins, 
traditions, functions, and needs. Different provisions were compelled by these different purposes. 
 

 
CM/ECF Changes 

 

 
 No 

 
Changes to Official 
or Director’s Forms 

 

 
 
No 

 
Statistics Changes 

Required 
 

 
 
No 

 
Additional Local 
Considerations 

 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events 
▪ court websites 
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Chart II – CRIMINAL RULES 
PROPOSED CHANGES TO CRIMINAL RULES  

ON TRACK TO GO INTO EFFECT ON DECEMBER 1, 2023 
  

 
Current Rule 

 
Rule 16 

Discovery and Inspection 
 

 
Changes to Rules 

Language 
(Blackline) 

 

 
Rule 16 

Discovery and Inspection 

 

 

https://www.law.cornell.edu/rules/frcrmp/rule_16
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=136
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Summary of Changes 

 
 

 
Corrects the cross reference in Rule 16(b)(1)(C)(v), which refers to expert reports previously provided by the defense under Rule 
16(b)(1)(B). 

 
 

CM/ECF Changes 
 

 
No 

 
Changes to Official or 

Director’s Forms 
 

 
 
No 

 
Statistics Changes 

Required 
 

 
 
No 

 
Additional Local 
Considerations 

 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events 
▪ court websites 
▪ conform any citations in their local materials 

 
  
 

Current Rule 
 

 
Rule 45 

Computing and Extending Time 
 

https://www.law.cornell.edu/rules/frcrmp/rule_45
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Changes to Rules 

Language 
(Blackline) 

 

 
Rule 45 

Computing and Extending Time 

 

 

 
 

 
Summary of Changes 

 

 
Adds “Juneteenth National Independence Day” to the list of legal holidays.  

 
CM/ECF Changes 

 

 
Yes - Each court should add June 19th to the “non-working days” table. 

 
Changes to Official or 

Director’s Forms 
 

 
 
No 

https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=138
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Statistics Changes 

Required 
 

 
No 

 
Additional Local 
Considerations 

 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events  
▪ court websites 

 
  
 

Current Rule 
 

 
Rule 56 

When Court Is Open 
 

 
Changes to Rules 

Language 
(Blackline) 

 

 
Rule 56 

When Court Is Open 

 
 
 

https://www.law.cornell.edu/rules/frcrmp/rule_56
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=140


14 
 

 
Summary of Changes 
 

 
Adds “Juneteenth National Independence Day” to the list of legal holidays.  

 
CM/ECF Changes 

 

 
Yes - Each court should add June 19th to the “non-working days” table. 
 

 
Changes to Official or 

Director’s Forms 
 

 
 
No 

 
Statistics Changes 

Required 
 

 
 
No 

 
Additional Local 
Considerations 

 

 
Revision of the following may be necessary: 

▪ local rules 
▪ standing/administrative orders 
▪ local forms 
▪ court manuals and procedures 
▪ local CM/ECF dictionary events  
▪ court websites 

 
  

 
New Rule 

 

NEW 
Rule 62  

Criminal Rules Emergency 
 

 
Summary of Changes 

 
 

 
Rule 62. Criminal Rules Emergency  
 
Subdivision (a). This rule defines the conditions for a Criminal Rules emergency that would support a declaration authorizing a court 
to depart from one or more of the other Federal Rules of Criminal Procedure. Rule 62 refers to the other, non-emergency rules—
currently Rules 1- 61—as “these rules.” This committee note uses “these rules” or “the rules” to refer to the non-emergency rules, and 
uses “this rule” or “this emergency rule” to refer to new Rule 62.  
 
The rules have been promulgated under the Rules Enabling Act and carefully designed to protect constitutional and statutory rights 
and other interests. Any authority to depart from the rules must be strictly limited. Compliance with the rules cannot be cast aside 
because of cost or convenience, or without consideration of alternatives that would permit compliance to continue. Subdivision (a) 

https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=141
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narrowly restricts the conditions that would permit a declaration granting emergency authority to depart from the rules and defines 
who may make that declaration.  
 
First, subdivision (a) specifies that the power to declare a rules emergency rests solely with the Judicial Conference of the United 
States, the governing body of the judicial branch. To find that a rules emergency exists, the Judicial Conference will need information 
about the ability of affected courts to comply with the rules, as well as the existence of reasonable alternatives to continue court 
functions in compliance with the rules. The judicial council of a circuit, for example, may be able to provide helpful information it has 
received from judges within the circuit regarding local conditions and available resources. 
 
Paragraph (a)(1) requires that before declaring a Criminal Rules emergency, the Judicial Conference must determine that 
circumstances are extraordinary and that they relate to public health or safety or affect physical or electronic access to a court. These 
requirements are intended to prohibit the use of this emergency rule to respond to other challenges, such as those arising from staffing 
or budget issues. Second, those extraordinary circumstances must substantially impair the ability of a court to perform its functions in 
compliance with the rules.  
 
In addition, paragraph (a)(2) requires that even if the Judicial Conference determines the extraordinary circumstances defined in (a)(1), 
it cannot declare a Criminal Rules emergency unless it also determines that no feasible alternative measures would sufficiently address 
the impairment and allow the affected court to perform its functions in compliance with the rules within a reasonable time. For 
example, in the districts devastated by hurricanes Katrina and Maria, the ability of courts to function in compliance with the rules was 
substantially impaired for extensive periods of time. But there would have been no Criminal Rules emergency under this rule because 
those districts were able to remedy that impairment and function effectively in compliance with the rules by moving proceedings to 
other districts under 28 U.S.C. § 141. Another example might be a situation in which the judges in a district are unable to carry out 
their duties as a result of an emergency that renders them unavailable, but courthouses remain safe. The unavailability of judges would 
substantially impair that court’s ability to function in compliance with the rules, but temporary assignment of judges from other 
districts under 28 U.S.C. § 292(b) and (d) would eliminate that impairment. 
 
Subdivision (a) also recognizes that emergency circumstances may affect only one or a small number of courts—familiar examples 
include hurricanes, floods, explosions, or terroristic threats—or may have widespread impact, such as a pandemic or a regional 
disruption of electronic communications. This rule provides a uniform procedure that is sufficiently flexible to accommodate different 
types of emergency conditions with local, regional, or nationwide impact.  
 
Paragraph (b)(1). Paragraph (b)(1) specifies what must be included in a declaration of a Criminal Rules emergency. Subparagraph 
(A) requires that each declaration of a Criminal Rules emergency designate the court or courts affected by the Criminal Rules 
emergency as defined in subdivision (a). Some emergencies may affect all courts, some will be local or regional. The declaration must 
be no broader than the Criminal Rules emergency. That is, every court identified in a declaration must be one in which extraordinary 
circumstances that relate to public health or safety or that affect physical or electronic access to the court are substantially impairing its 
ability to perform its functions in compliance with these rules, and in which compliance with the rules cannot be achieved within a 
reasonable time by alternative measures. A court may not exercise authority under (d) and (e) unless the Judicial Conference includes 
the court in its declaration, and then only in a manner consistent with that declaration, including any limits imposed under (b)(1)(B).  
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Subparagraph (b)(1)(B) provides that the Judicial Conference’s declaration of a Criminal Rules emergency must state any restrictions 
on the authority granted by subdivisions (d) and (e) to depart from the rules. For example, if the emergency arises from a disruption in 
electronic communications, there may be no reason to authorize videoconferencing for proceedings in which the rules require in-
person appearance. But (b)(1)(B) does not allow a declaration to expand departures from the rules beyond those authorized by 
subdivisions (d) and (e). 
 
Under (b)(1)(C), each declaration must state when it will terminate, which may not exceed 90 days from the date of the declaration. 
This sunset clause is included to ensure that these extraordinary deviations from the rules last no longer than necessary.  
 
Paragraph (b)(2). If emergency conditions end before the termination date of the declaration for some or all courts included in that 
declaration, (b)(2) provides that the Judicial Conference may terminate the declaration for the courts no longer affected. This provision 
also ensures that any authority to depart from the rules lasts no longer than necessary.  
 
Paragraph (b)(3) recognizes that the conditions that justified the declaration of a Criminal Rules emergency may continue beyond the 
term of the declaration. The conditions may also change, shifting in nature or affecting more districts. An example might be a flood 
that leads to a contagious disease outbreak. Rather than provide for extensions, renewals, or modifications of an initial declaration, 
paragraph (b)(3) gives the Judicial Conference the authority to respond to such situations by issuing additional declarations. Each 
additional declaration must meet the requirements of subdivision (a), and must include the contents required by (b)(1). 
 
Subdivision (c). In general, the termination of a declaration of emergency ends all authority to depart from the other Federal Rules of 
Criminal Procedure. It does not terminate, however, the court’s authority to complete an ongoing trial with alternate jurors who have 
been impaneled under (d)(3), because the proceeding authorized by (d)(3) is the completed impanelment. In addition, subdivision (c) 
carves out a narrow exception for certain proceedings commenced under a declaration of emergency but not completed before the 
declaration terminates. If it would not be feasible to conclude a proceeding commenced before a declaration terminates with 
procedures that comply with the rules, or if resuming compliance with the rules would work an injustice, the court may complete that 
proceeding using procedures authorized by this emergency rule, but only if the defendant consents to the use of emergency procedures 
after the declaration ends. Subdivision (c) recognizes the need for some accommodation and flexibility during the transition period, 
but also the importance of returning promptly to the rules to protect the defendant’s rights and other interests. 
 
Subdivisions (d) and (e) describe the authority to depart from the rules after a declaration. 
 
Paragraph (d)(1) addresses the courts’ obligation to provide alternative access when emergency conditions have substantially 
impaired in-person attendance by the public at public proceedings. The term “public proceeding” is intended to capture proceedings 
that the rules require to be conducted “in open court,” proceedings to which a victim must be provided access, and proceedings that 
must be open to the public under the First and Sixth Amendments. The rule creates a duty to provide the public with “reasonable 
alternative access,” notwithstanding Rule 53’s ban on the “broadcasting of judicial proceedings.” Under appropriate circumstances, 
the reasonable alternative could be audio access to a video proceeding.  
 
The duty arises only when the substantial impairment of in-person access by the public is caused by emergency conditions. The rule 
does not apply when reasons other than emergency conditions restrict access. The duty arises not only when emergency conditions 
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substantially impair the attendance of anyone, but also when conditions would allow participants but not the public to attend, as when 
capacity must be restricted to prevent contagion. 
 
Alternative access must be contemporaneous when feasible. For example, if public health conditions limit courtroom capacity, 
contemporaneous transmission to an overflow courthouse space ordinarily could be provided.  
 
When providing “reasonable alternative access,” courts must comply with the constitutional guarantees of public access and any 
applicable statutory provision, including the Crime Victims’ Rights Act, 18 U.S.C. § 3771.  
 
Paragraph (d)(2) recognizes that emergency conditions may disrupt compliance with a rule that requires the defendant’s signature, 
written consent, or written waiver.  If emergency situations limit the defendant’s ability to sign, (d)(2) provides an alternative, 
allowing defense counsel to sign if the defendant consents. To ensure that there is a record of the defendant’s consent to this 
procedure, the amendment provides two options: (1) defense counsel may sign for the defendant if the defendant consents on the 
record, or, (2) without the defendant’s consent on the record, defense counsel must file an affidavit attesting to the defendant’s consent 
to the procedure. The defendant’s oral agreement on the record alone will not substitute for the defendant’s signature. The written 
document signed by counsel on behalf of the defendant provides important additional evidence of the defendant’s consent. 
 
The court may sign for a pro se defendant, if that defendant consents on the record. There is no provision for the court to sign for a 
counseled defendant, even if the defendant provides consent on the record. The Committee concluded that rules requiring the 
defendant’s signature, written consent, or written waiver protect important rights, and permitting the judge to bypass defense counsel 
and sign once the defendant agrees could result in a defendant perceiving pressure from the judge to sign. Requiring a writing from 
defense counsel is an essential protection when the defendant’s own signature is not reasonably available because of emergency 
conditions. 
 
It is generally helpful for the court to conduct a colloquy with the defendant to ensure that defense counsel consulted with the 
defendant with regard to the substance and import of the pleading or document being signed, and that the consent to allow counsel to 
sign was knowing and voluntary. 
 
Paragraph (d)(3) allows the court to impanel more than six alternate jurors, creating an emergency exception to the limit imposed by 
Rule 24(c)(1). This flexibility may be particularly useful for a long trial conducted under emergency conditions—such as a 
pandemic—that increase the likelihood that jurors will be unable to complete the trial. Because it is not possible to anticipate all of the 
situations in which this authority might be employed, the amendment leaves to the discretion of the district court whether to impanel 
more alternates, and if so, how many. The same uncertainty about emergency conditions that supports flexibility in the rule for the 
provision of additional alternates also supports avoiding mandates for additional peremptory challenges when more than six alternates 
are provided. Nonetheless, if more than six alternates are impaneled and emergency conditions allow, the court should consider 
permitting each party one or more additional peremptory challenges, consistent with the policy in Rule 24(c)(4). 
 
Paragraph (d)(4) provides an emergency exception to Rule 45(b)(2), which prohibits the court from extending the time to take action 
under Rule 35 “except as stated in that rule.” When emergency conditions provide good cause for extending the time to take action 
under Rule 35, the amendment allows the court to extend the time for taking action “as reasonably necessary.” The amendment allows 
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the court to extend the 14-day period for correcting a clear error in the sentence under Rule 35(a) and the one-year period for 
government motions for sentence reductions based on substantial assistance under Rule 35(b)(1). Nothing in this provision is intended 
to expand the authority to correct or reduce a sentence under Rule 35. This emergency rule does not address the extension of other 
time limits because Rule 45(b)(1) already provides the necessary flexibility for courts to consider emergency circumstances. It allows 
the court to extend the time for taking other actions on its own or on a party’s motion for good cause shown. 
 
Subdivision (e) provides authority for a court to use videoconferencing or teleconferencing under specified circumstances after the 
declaration of a Criminal Rules emergency. The term “videoconferencing” is used throughout, rather than the term “video 
teleconferencing” (which appears elsewhere in the rules), to more clearly distinguish conferencing with visual images from 
“teleconferencing” with audio only. The first three paragraphs in (e) describe a court’s authority to use videoconferencing, depending 
upon the type of proceeding, while the last describes a court’s authority to use teleconferencing when videoconferencing is not 
reasonably available. The defendant’s consent to the use of conferencing technology is required for all proceedings addressed by 
subdivision (e). 
 
Subdivision (e) applies to the use of videoconferencing and teleconferencing for the proceedings defined in paragraphs (1) through (3), 
for all or part of the proceeding, by one or more participants. But it does not regulate the use of video and teleconferencing technology 
for all possible proceedings in a criminal case. It does not speak to or prohibit the use of videoconferencing or teleconferencing for 
proceedings, such as scheduling conferences, at which the defendant has no right to be present. Instead, it addresses three groups of 
proceedings: (1) proceedings for which the rules already authorize videoconferencing; (2) certain other proceedings at which a 
defendant has the right to be present, excluding felony trials; and (3) felony pleas and sentencings. The new rule does not address the 
use of technology to maintain communication with a defendant who has been removed from a proceeding for misconduct. 
 
Paragraph (e)(1) addresses first appearances, arraignments, and certain misdemeanor proceedings under Rules 5, 10, 40, and 
43(b)(2), where the rules already provide for videoconferencing if the defendant consents. See Rules 5(f), 10(c), 40(d), and 43(b)(2) 
(written consent). This paragraph was included to eliminate any confusion about the interaction between existing videoconferencing 
authority and this rule. It clarifies that this rule does not change the court’s existing authority to use videoconferencing for these 
proceedings, except that it requires the court to address emergency conditions that significantly impair the defendant’s opportunity to 
consult with counsel. In that situation, the court must ensure that the defendant will have an adequate opportunity for confidential 
consultation before and during videoconference proceedings under Rules 5, 10, 40, and 43(b)(2). Paragraphs (e)(2) through (4) apply 
this requirement to all emergency video and teleconferencing authority granted by the rule after a declaration. 
 
The requirement is based upon experience during the COVID-19 pandemic, when conditions dramatically limited the ability of 
counsel to meet or even speak with clients. The Committee believed it was essential to include this prerequisite for conferencing under 
Rules 5, 10, 40, and 43(b)(2), as well as conferencing authorized only during a declaration by paragraphs (e)(2), (3), and (4), in order 
to safeguard the defendant’s constitutional right to counsel. The rule does not specify any particular means of providing an adequate 
opportunity for private communication.  
 
Paragraph (e)(2) addresses videoconferencing authority for proceedings “at which a defendant has a right to be present” under the 
Constitution, statute, or rule, excluding felony trials and proceedings addressed in either (e)(1) or (e)(3). Such proceedings include, for 
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example, revocations of release under Rule 32.1, preliminary hearings under Rule 5.1, and waivers of indictment under Rule 7(b). 
During a declaration, an affected court may use videoconferencing for these proceedings, but only if the three circumstances are met.  
 
First, subparagraph (e)(2)(A) restricts videoconferencing authority to affected districts in which the chief judge (or alternate under 28 
U.S.C. § 136(e)) has found that emergency conditions substantially impair a court’s ability to hold proceedings in person within a 
reasonable time. Recognizing that important policy concerns animate existing limitations in Rule 43 on virtual proceedings, even with 
the defendant’s consent, this district-wide finding is not an invitation to substitute virtual conferencing for in-person proceedings 
without regard to conditions in a particular division, courthouse, or case. If a proceeding can be conducted safely in-person within a 
reasonable time, a court should hold it in person. 
 
Second, subparagraph (e)(2)(B) conditions videoconferencing upon the court’s finding that the defendant will have an adequate 
opportunity to consult confidentially with counsel before and during the proceeding. If emergency conditions prevent the defendant’s 
presence, and videoconferencing is employed as a substitute, counsel will not have the usual physical proximity to the defendant 
during the proceeding and may not have ordinary access to the defendant before and after the proceeding.  
 
Third, subparagraph (e)(2)(C) requires that the defendant consent to videoconferencing after consulting with counsel. Insisting on 
consultation with counsel before consent assures that the defendant will be informed of the potential disadvantages and risks of virtual 
proceedings. It also provides some protection against potential pressure to consent, from the government or the judge. 
 
The Committee declined to provide authority in this rule to conduct felony trials without the physical presence of the defendant, even 
if the defendant wishes to appear at trial by videoconference during an emergency declaration. And this rule does not address the use 
of technology to maintain communication with a defendant who has been removed from a proceeding for misconduct. Nor does it 
address if or when trial participants other than the defendant may appear by videoconferencing. 
 
Paragraph (e)(3) addresses the use of videoconferencing for a third set of proceedings: felony pleas and sentencings under Rules 11 
and 32. The physical presence of the defendant together in the courtroom with the judge and counsel is a critical part of any plea or 
sentencing proceeding. Other than trial itself, in no other context does the communication between the judge and the defendant 
consistently carry such profound consequences. The importance of defendant’s physical presence at plea and sentence is reflected in 
Rules 11 and 32. The Committee’s intent was to carve out emergency authority to substitute virtual presence for physical presence at a 
felony plea or sentence only as a last resort, in cases where the defendant would likely be harmed by further delay. Accordingly, the 
prerequisites for using videoconferencing for a felony plea or sentence include three circumstances in addition to those required for the 
use of videoconferencing under (e)(2). 
 
Subparagraph (e)(3)(A) requires that the chief judge of the district (or alternate under 28 U.S.C. § 136(e)) make a district-wide finding 
that emergency conditions substantially impair a court’s ability to hold felony pleas and sentencings in person in that district within a 
reasonable time. This finding serves as assurance that videoconferencing may be necessary and that individual judges cannot on their 
own authorize virtual pleas and sentencings when in-person proceedings might be manageable with patience or adaptation. Although 
the finding serves as assurance that videoconferencing might be necessary in the district, as under (e)(2), individual courts within the 
district may not conduct virtual plea and sentencing proceedings in individual cases unless they find the remaining criteria of (e)(3) 
and (4) are satisfied. 
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As protection against undue pressure to waive physical presence, subparagraph (e)(3)(B) states that, before the proceeding and after 
consultation with counsel, the defendant must consent in writing that the proceeding be conducted by videoconferencing. This 
requirement of writing is, like other requirements of writing in the rules, subject to the emergency provisions in (d)(2), unless the 
relevant emergency declaration excludes the authority in (d)(2). To ensure that the defendant consulted with counsel with regard to 
this decision, and that the defendant’s consent was knowing and voluntary, the court may need to conduct a colloquy with the 
defendant before accepting the written request. 
 
Subparagraph (e)(3)(C) requires that before a court may conduct a plea or sentencing proceeding by videoconference, it must find that 
the proceeding in that particular case cannot be further delayed without serious harm to the interests of justice. Examples may include 
some pleas and sentencings that would allow transfer to a facility preferred by the defense, or result in immediate release, home 
confinement, probation, or a sentence shorter than the time expected before conditions would allow in-person proceedings. A judge 
might also conclude that under certain emergency conditions, delaying certain guilty pleas under Rule 11(c)(1)(C), even those calling 
for longer sentences, may result in serious harm to the interests of justice. 
 
Paragraph (e)(4) details conditions for the use of teleconferencing to conduct proceedings for which videoconferencing is authorized. 
Videoconferencing is always a better option than an audio-only conference because it allows participants to see as well as hear each 
other. To ensure that participants communicate through audio alone only when videoconferencing is not feasible, (e)(4) sets out four 
prerequisites. Because the rule applies to teleconferencing “in whole or in part,” it mandates these prerequisites whenever the entire 
proceeding is held by teleconference from start to finish, or when one or more participants in the proceeding are connected by audio 
only, for part or all of a proceeding. 
 
The first prerequisite, in (e)(4)(A), is that all of the conditions for the use of videoconferencing for the proceeding must be met before 
a court may conduct a proceeding, in whole or in part, by audio-only. For example, videoconferencing for a sentencing under Rule 32 
requires compliance with (e)(3)(A), (B), and (C). No part of a felony sentencing proceeding may be held by teleconference, nor may 
any person participate in such a proceeding by audio only, unless those videoconferencing requirements have been met. Likewise, for 
a misdemeanor proceeding, teleconferencing requires compliance with (e)(1) and Rule 43(b)(2). 
 
Second, (e)(4)(B)(i) requires the court to find that videoconferencing for all or part of the proceeding is not reasonably available 
before allowing participation by audio only. Because it focuses on what is “reasonably available,” this requirement is flexible. It is 
intended to allow courts to use audio only connections when necessary, but not otherwise. For example, it precludes the use of 
teleconferencing alone if videoconferencing—though generally limited—is available for all participants in a particular proceeding. But 
it permits the use of teleconferencing in other circumstances. For example, if only an audio connection with a defendant were feasible 
because of security concerns at the facility where the defendant is housed, a court could find that videoconferencing for that defendant 
in the particular proceeding is not reasonably available. Or, if the video connection fails for one or more participants during a 
proceeding started by videoconference and audio is the only option for completing that proceeding expeditiously, this rule permits the 
affected participants to use audio technology to finish the proceeding. 
 
Third, (e)(4)(B)(ii) provides that the court must find that the defendant will have an adequate opportunity to consult confidentially 
with counsel before and during the teleconferenced proceeding. Opportunities for confidential consultation may be more limited with 
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teleconferencing than they are with videoconferencing as when a defendant or a defense attorney has only one telephone line to use to 
call into the conference, and there are no “breakout rooms” for private conversations like those videoconferencing platforms provide. 
This situation may arise not only when a proceeding is held entirely by phone, but also when, in the midst of a videoconference, video 
communication fails for either the defendant or defense counsel. An attorney or client may have to call into the conference using the 
devices they had previously been using for confidential communication. Experiences like these prompted this requirement that the 
court specifically find that an alternative opportunity for confidential consultation is in place before permitting teleconferencing in 
whole or in part.  
 
Finally, recognizing the differences between videoconferencing and teleconferencing, subparagraph (e)(4)(C) provides that the 
defendant must consent to teleconferencing for the proceeding, even if the defendant previously requested or consented to 
videoconferencing. A defendant who is willing to be sentenced with a videoconference connection with the judge may balk, 
understandably, at being sentenced over the phone. Subparagraph (e)(4)(C) does not require that consent to teleconferencing be given 
only after consultation with counsel. By requiring only “consent,” it recognizes that the defendant would have already met the consent 
requirements for videoconferencing for that proceeding, and it allows the court more flexibility to address varied situations. To give 
one example, if the video but not audio feed drops for the defendant or another participant near the very end of a videoconference, and 
the judge asks the defendant, “do you want to talk to your lawyer about finishing this now without the video?,” an answer “No, I’m 
ok, we can finish now” would be sufficient consent under (e)(4)(C). 
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Chart III – EVIDENCE RULES 
PROPOSED CHANGES TO RULES OF EVIDENCE  

ON TRACK TO GO INTO EFFECT ON DECEMBER 1, 2023 
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Rule 106  

Remainder of or Related Writings or Recorded Statements 
 

 

Changes to Rules 
Language 
(Blackline) 

 
Rule 106 

Remainder of or Related Writings or Recorded Statements 
 

       
 

 
Summary 

of Changes 
 
 
 
 
 
 
 
 
 
 
 

Rule 106 has been amended in two respects:  
 
(1) First, the amendment provides that if the existing fairness standard requires completion, then that completing statement 
is admissible over a hearsay objection. Courts have been in conflict over whether completing evidence properly required 
for completion under Rule 106 can be admitted over a hearsay objection. The Committee has determined that the rule of 
completeness, grounded in fairness, cannot fulfill its function if the party that creates a misimpression about the meaning of 
a proffered statement can then object on hearsay grounds and exclude a statement that would correct the misimpression. 
See United States v. Sutton, 801 F.2d 1346, 1368 (D.C. Cir. 1986) (noting that “[a] contrary construction raises the specter 
of distorted and misleading trials, and creates difficulties for both litigants and the trial court”).  For example, assume the 
defendant in a murder case admits that he owned the murder weapon, but also simultaneously states that he sold it months 
before the murder. In this circumstance, admitting only the statement of ownership creates a misimpression because it 
suggests that the defendant implied that he owned the weapon at the time of the crime—when that is not what he said. In 
this example the prosecution, which has created the situation that makes completion necessary, should not be permitted to 
invoke the hearsay rule and thereby allow the misleading statement to remain unrebutted. 

https://www.law.cornell.edu/rules/fre/rule_106
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=200
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A party that presents a distortion can fairly be said to have forfeited its right to object on hearsay grounds to a statement that would be 
necessary to correct the misimpression. For similar results see Rules 502(a), 410(b)(1), and 804(b)(6). 
 
The courts that have permitted completion over hearsay objections have not usually specified whether the completing remainder may 
be used for its truth or only for its non-hearsay value in showing context. Under the amended rule, the use to which a completing 
statement can be put will depend on the circumstances. In some cases, completion will be sufficient for the proponent of the 
completing statement if it is admitted to provide context for the initially proffered statement. In such situations, the completing 
statement is properly admitted over a hearsay objection because it is offered for a non-hearsay purpose. An example would be a 
completing statement that corrects a misimpression about what a party heard before undertaking a disputed action, where the party’s 
state of mind is relevant. The completing statement in this example is admitted only to show what the party actually heard, regardless 
of the underlying truth of the completing statement. But in some cases, a completing statement places an initially proffered statement 
in context only if the completing statement is true. An example is the defendant in a murder case who admits that he owned the 
murder weapon, but also simultaneously states that he sold it months before the murder. The statement about selling the weapon 
corrects a misimpression only if it is offered for its truth. In such cases, Rule 106 operates to allow the completing statement to be 
offered as proof of a fact. 
 
(2) Second, Rule 106 has been amended to cover all statements, including oral statements that have not been recorded. Most courts 
have already found unrecorded completing statements to be admissible under either Rule 611(a) or the common-law rule of 
completeness. This procedure, while reaching the correct result, is cumbersome and creates a trap for the unwary. Most questions of 
completion arise when a statement is offered in the heat of trial—where neither the parties nor the court should be expected to 
consider the nuances of Rule 611(a) or the common law in resolving completeness questions. The amendment, as a matter of 
convenience, covers these questions under one rule. The rule is expanded to now cover all statements, in any form -- including 
statements made through conduct or sign language. 
 
The original committee note cites “practical reasons” for limiting the coverage of the rule to writings and recordings. To the extent 
that the concern was about disputes over the content or existence of an unrecorded statement, that concern does not justify excluding 
all unrecorded statements completely from the coverage of the rule. See United States v. Bailey, 2017 WL 5126163, at *7 (D. Md. 
Nov. 16, 2017) (“A blanket rule of prohibition is unwarranted, and invites abuse. Moreover, if the content of some oral statements are 
disputed and difficult to prove, others are not—because they have been summarized . . . , or because they were witnessed by enough 
people to assure that what was actually said can be established with sufficient certainty.”). A party seeking completion with an 
unrecorded statement would of course need to provide admissible evidence that the statement was made. Otherwise, there would be no 
showing that the original statement is misleading, and the request for completion should be denied. In some cases, the court may find 
that the difficulty in proving the completing statement substantially outweighs its probative value — in which case exclusion is 
possible under Rule 403.  
 
The rule retains the language that completion is made at the time the original portion is introduced. That said, many courts have held 
that the trial court has discretion to allow completion at a later point. See, e.g., Phoenix Assocs. III v. Stone, 60 F.3d 95, 103 (2d Cir. 
1995) (“While the wording of Rule 106 appears to require the adverse party to proffer the associated document or portion 
contemporaneously with the introduction of the primary document, we have not applied this requirement rigidly.”). Nothing in the 
amendment is intended to limit the court’s discretion to allow completion at a later point. 
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The intent of the amendment is to displace the common-law rule of completeness. In Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 
171–72 (1988), the Court in dictum referred to Rule 106 as a partial codification of the common-law rule of completeness. There is no 
other rule of evidence that is interpreted as coexisting with common-law rules of evidence, and the practical problem of a rule of 
evidence operating with a common-law supplement is apparent — especially when the rule is one, like the rule of completeness, that 
arises most often during the trial. 
 
The amendment does not give a green light of admissibility to all excised portions of statements. It does not change the basic rule, 
which applies only to the narrow circumstances in which a party has created a misimpression about the statement, and the adverse 
party proffers a statement that in fact corrects the misimpression. The mere fact that a statement is probative and contradicts a 
statement offered by the opponent is not enough to justify completion under Rule 106. So, for example, the mere fact that a defendant 
denies guilt before later admitting it does not, without more, mandate the admission of his previous denial. See United States v. 

Williams, 930 F.3d 44 (2d Cir. 2019). 
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https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=205
https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=205
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Summary of Changes 
 

 
Rule 615 has been amended for two purposes:  
 
(1) Most importantly, the amendment clarifies that the court, in entering an order under this rule, may also prohibit excluded witnesses 
from learning about, obtaining, or being provided with trial testimony. Many courts have found that a “Rule 615 order” extends 
beyond the courtroom, to prohibit excluded witnesses from obtaining access to or being provided with trial testimony. But the terms of 
the rule did not so provide; and other courts have held that a Rule 615 order was limited to exclusion of witnesses from the trial. On 
the one hand, the courts extending Rule 615 beyond courtroom exclusion properly recognized that the core purpose of the rule is to 
prevent witnesses from tailoring their testimony to the evidence presented at trial — and that purpose can only be effectuated by 
regulating out-of-court exposure to trial testimony. See United States v. Robertson, 895 F.3d 1206, 1215 (9th Cir. 2018) (“The danger 
that earlier testimony could improperly shape later testimony is equally present whether the witness hears that testimony in court or 
reads it from a transcript.”). On the other hand, a rule extending an often vague “Rule 615 order” outside the courtroom raised 
questions of fair notice, given that the text of the rule itself was limited to exclusion of witnesses from the courtroom.  
 
An order under subdivision (a) operates only to exclude witnesses from the courtroom. This includes exclusion of witnesses from a 
virtual trial. Subdivision (b) emphasizes that the court may by order extend the sequestration beyond the courtroom, to prohibit those 
subject to the order from disclosing trial testimony to excluded witnesses, as well as to directly prohibit excluded witnesses from 
trying to access trial testimony. Such an extension is often necessary to further the rule’s policy of preventing tailoring of testimony.  
 
The rule gives the court discretion to determine what requirements, if any, are appropriate in a particular case to protect against the 
risk that witnesses excluded from the courtroom will obtain trial testimony. 
 
Nothing in the language of the rule bars a court from prohibiting counsel from disclosing trial testimony to a sequestered witness. To 
the extent that an order governing counsel’s disclosure of trial testimony to prepare a witness raises questions of professional 
responsibility and effective assistance of counsel, as well as the right to confrontation in criminal cases, the court should address those 
questions on a case-by-case basis. 
 
(2) Second, the rule has been amended to clarify that the exception from exclusion for entity representatives is limited to one 
designated representative per entity. This limitation, which has been followed by most courts, generally provides parity for individual 
and entity parties. The rule does not prohibit the court from exercising discretion to allow an entity-party to swap one representative 
for another as the trial progresses, so long as only one witness-representative is exempt at any one time. If an entity seeks to have more 
than one witness-representative protected from exclusion, it needs to show under subdivision (a)(3) that the witness is essential to 
presenting the party’s claim or defense. Nothing in this amendment prohibits a court from exempting from exclusion multiple 
witnesses if they are found essential under (a)(3). 
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Order preventing disclosure or access to testimony to ensure that official and/or contract court reporters would not fulfill a 
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https://www.law.cornell.edu/rules/fre/rule_702
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Rule 702 

Testimony by Expert Witnesses 
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Rule 702 has been amended in two respects:  
 
(1) First, the rule has been amended to clarify and emphasize that expert testimony may not be admitted unless the proponent 
demonstrates to the court that it is more likely than not that the proffered testimony meets the admissibility requirements set forth in 
the rule. See Rule 104(a). This is the preponderance of the evidence standard that applies to most of the admissibility requirements set 
forth in the evidence rules. See Bourjaily v. United States, 483 U.S. 171, 175 (1987) (“The preponderance standard ensures that before 
admitting evidence, the court will have found it more likely than not that the technical issues and policy concerns addressed by the 
Federal Rules of Evidence have been afforded due consideration.”); Huddleston v. United States, 485 U.S. 681, 687 n.5 (1988) 
(“preliminary factual findings under Rule 104(a) are subject to the preponderance-of-the evidence standard”). 

https://www.uscourts.gov/sites/default/files/2023_congressional_package_april_24_2023_0.pdf#page=209
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But many courts have held that the critical questions of the sufficiency of an expert’s basis, and the application of the expert’s 
methodology, are questions of weight and not admissibility. These rulings are an incorrect application of Rules 702 and 104(a). 
 
There is no intent to raise any negative inference regarding the applicability of the Rule 104(a) standard of proof for other rules. The 
Committee concluded that emphasizing the preponderance standard in Rule 702 specifically was made necessary by the courts that 
have failed to apply correctly the reliability requirements of that rule. Nor does the amendment require that the court make a finding of 
reliability in the absence of objection.  
 
The amendment clarifies that the preponderance standard applies to the three reliability-based requirements added in 2000 —
requirements that many courts have incorrectly determined to be governed by the more permissive Rule 104(b) standard. But it 
remains the case that other admissibility requirements in the rule (such as that the expert must be qualified and the expert’s testimony 
must help the trier of fact) are governed by the Rule 104(a) standard as well.  
 
Some challenges to expert testimony will raise matters of weight rather than admissibility even under the Rule 104(a) standard. For 
example, if the court finds it more likely than not that an expert has a sufficient basis to support an opinion, the fact that the expert has 
not read every single study that exists will raise a question of weight and not admissibility. But this does not mean, as certain courts 
have held, that arguments about the sufficiency of an expert’s basis always go to weight and not admissibility. Rather it means that 
once the court has found it more likely than not that the admissibility requirement has been met, any attack by the opponent will go 
only to the weight of the evidence. 
 
It will often occur that experts come to different conclusions based on contested sets of facts. Where that is so, the Rule 104(a) 
standard does not necessarily require exclusion of either side’s experts. Rather, by deciding the disputed facts, the jury can decide 
which side’s experts to credit. “[P]roponents ‘do not have to demonstrate to the judge by a preponderance of the evidence that the 
assessments of their experts are correct, they only have to demonstrate by a preponderance of evidence that their opinions are reliable. 
. . . The evidentiary requirement of reliability is lower than the merits standard of correctness.’” Advisory Committee Note to the 2000 
amendment to Rule 702, quoting In re Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994).  
 
Rule 702 requires that the expert’s knowledge “help” the trier of fact to understand the evidence or to determine a fact in issue. 
Unfortunately, some courts have required the expert’s testimony to “appreciably help” the trier of fact. Applying a higher standard 
than helpfulness to otherwise reliable expert testimony is unnecessarily strict.  
 
(2) Rule 702(d) has also been amended to emphasize that each expert opinion must stay within the bounds of what can be concluded 
from a reliable application of the expert’s basis and methodology. Judicial gatekeeping is essential because just as jurors may be 
unable, due to lack of specialized knowledge, to evaluate meaningfully the reliability of scientific and other methods underlying expert 
opinion, jurors may also lack the specialized knowledge to determine whether the conclusions of an expert go beyond what the 
expert’s basis and methodology may reliably support. 
 
The amendment is especially pertinent to the testimony of forensic experts in both criminal and civil cases. Forensic experts should 
avoid assertions of absolute or one hundred percent certainty — or to a reasonable degree of scientific certainty — if the methodology 
is subjective and thus potentially subject to error. In deciding whether to admit forensic expert testimony, the judge should (where 
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possible) receive an estimate of the known or potential rate of error of the methodology employed, based (where appropriate) on 
studies that reflect how often the method produces accurate results. Expert opinion testimony regarding the weight of feature 
comparison evidence (i.e., evidence that a set of features corresponds between two examined items) must be limited to those 
inferences that can reasonably be drawn from a reliable application of the principles and methods. This amendment does not, however, 
bar testimony that comports with substantive law requiring opinions to a particular degree of certainty.  
 
Nothing in the amendment imposes any new, specific procedures. Rather, the amendment is simply intended to clarify that Rule 
104(a)’s requirement applies to expert opinions under Rule 702. Similarly, nothing in the amendment requires the court to nitpick an 
expert’s opinion in order to reach a perfect expression of what the basis and methodology can support. The Rule 104(a) standard does 
not require perfection. On the other hand, it does not permit the expert to make claims that are unsupported by the expert’s basis and 
methodology. 
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